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                    Abstract

This article explores the extent to which the remedies of compensatory damages and account of profit are non-cumulative remedies, requiring a separate and distinct election where two distinct causes of action exist; namely, trade mark infringement and passing off.
This issue is topical by virtue of the ambiguous drafting contained in the Intellectual Property (Enforcement) Regulations 2006. It will be argued that, whilst trade mark infringement and passing off are separate causes of action with discrete evidential thresholds, fundamentally, they are borne out of the same wrong. How we define the rationale underpinning the respective remedies has a consequential effect on the extent to which we can legitimize permitting a second election where a secondary cause of action is successfully pleaded. This in turn determines the extent to which these remedies can be considered cumulative.
This article will seek to show that the law militates against permitting two separate elections. A successful claimant should be invited to make their election once. A second election should only be permitted where a second, discrete wrong has been committed.
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