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                    Abstract

This article intends to provide the reader with a cross-border overview of decisions handed down in relation to Louboutin's struggle to obtain trade mark registrations for its famous ‘red sole mark’, as well as to enforce the same in infringement proceedings before the courts.1
The red sole mark is also an excellent starting point from which to address the wider issue of so-called position marks. Whereas the Court of Justice of the European Union (CJEU) and the General Court have so far refrained from explicitly qualifying position marks or pattern marks as belonging to either of the ‘traditional’ categories of trade marks, several national courts have taken a position on this issue. Some have qualified the red sole position mark as a colour mark, while others assessed it as a figurative mark or a shape mark or something in between. The consequences of this choice are very important. If, for instance, the mark is qualified as a shape mark, then it risks being excluded from trade mark protection for giving substantial value to the goods. This exclusion ground cannot be overcome by the (undisputed) acquired distinctiveness and renown of Louboutin's mark. At least one judge has recently considered reaching out to the CJEU for more guidance on this matter.
Finally, the article discusses the impact that the recently published new trade mark legislation is likely to have on this issue.
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